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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  27 

[Docket  No.  56A;  Arndt.  No.  1] 

Nondiscrimination  on  the  Basis  of 
Handicap 

AGENCY:  Department  of  Transportation, 
Office  of  the  Secretary. 

ACTION:  Interim  final  rule  and  request 
for  comments. 


SUMMARY:  This  interim  final  rule 
amends  the  Department’s  regulation 
concerning  nondiscrimination  on  the 
basis  of  handicap  in  programs  and 
activities  receiving  financial  assistance 
from  the  Department  of  Transportation. 
The  amendment  deletes  Subpart  E  of  the 
regulation,  which  required  mass  transit 
systems  to  become  accessible  to 
handicapped  persons.  A  recent  Federal 
court  decision  held  that  section  504  of 
the  Rehabilitation  Act  of  1973  did  not 
authorize  this  requirement.  The 
Department  is  seeking  comments  on 
how  it  should  carry  out  section  504  and 
other  applicable  statutes  with  respect  to 
mass  transit  services  for  handicapped 
persons  in  light  of  the  court’s  decision. 
Meanwhile,  the  Department  in  this 
interim  amendment  is  adding  a  new 
section  to  the  regulation  which  requires 
mass  transit  operators  receiving 
financial  assistance  from  the 
Department  to  certify  that  they  are 
making  special  efforts  to  provide 
transportation  that  handicapped  persons 
can  use. 

DATE:  This  regulation  is  effective  July  20, 
1981. 

Comments  are  due  September  18, 1981. 
ADDRESSES:  Comments  should  be  sent 
to:  Docket  Clerk  (Docket  No.  56A),  400 
Seventh  Street,  SW„  Room  10421, 
Washington,  D.C.  20590.  Comments  are 
available  for  public  examination  at  that 
address  Monday  through*  Friday  from 
9:00  a.m.  to  5:30  p.m.  Persons  wishing  to 
have  receipt  of  their  comments 
acknowledged  must  send  a  stamped, 
self-addressed  post  card  with  their 
comments.  The  docket  clerk  will  return 
those  post  cards  when  the  comments  are 
docketed- 

Comment  closing  date:  (60  Days  from 
Date  of  Publication). 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Ashby,  Office  of  the  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  U.S.  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington,  D.C.  20590,  202-426-4723. 


SUPPLEMENTARY  INFORMATION: 
Background 

Before  the  publication  of  the 
Department  of  Transportation’s  present 
regulation  concerning  nondiscrimination 
on  the  basis  of  handicap  (49  CFR  Part 
27;  44  FR  31442,  May  31, 1979),  mass 
transit  operators  receiving  financial 
assistance  through  the  Urban  Mass 
Transportation  Administration  (UMTA) 
were  required  to  make  special  efforts  to 
provide  transportation  that  handicapped 
persons  can  use.  (Wherever  the  term 
“handicapped  persons”  is  used,  elderly 
persons  who  are  handicapped  by  reason 
of  age  are  intended  to  be  included.) 
UMTA  regulations  (49  CFR  Part  609;  49 
CFR  §  613.204  and  the  appendix  to  that 
section)  permitted  operators  substantial 
flexibility  in  deciding  how  to  meet  this 
requirement.  The  UMTA  regulations 
implemented  section  504  of  the 
Rehabilitation  Act  of  1973,  sections  3,  5, 
and  16  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended, 
and  section  165(b)  of  the  Federal-Aid 
Highway  Act  of  1973. 

In  response  to  a  question  by  a 
commenter  who  asked  whether  these 
UMTA  regulations  were  being 
withdrawn,  the  preamble  to  the 
Department's  present  regulation  (44  FR 
31454)  stated  that  49  CFR  Part  27 
“supersedes  the  existing  UMTA 
regulations."  That  is,  49  CFR  Part  27’s 
requirements  with  respect  to  the 
purchase  of  lift-equipped  buses, 
retrofitting  of  rail  mass  transit  systems, 
and  other  accessibility  modifications  of 
transit  programs  went  well  beyond  the 
steps  required  by  the  UMTA  rules. 
However,  the  UMTA  regulations  were 
never  withdrawn,'  and  remain  a  part  of 
the  Code  of  Federal  Regulations. 

The  mass  transit  portion  (Subpart  E) 
of  49  CFR  Part  27  has  always  been  very 
controversial.  Operators  of  existing  rail 
transit  systems  projected  extremely  high 
costs  for  retrofitting  their  systems  with 
station  elevators  and  other  accessibility 
modifications.  Many  transit  operators 
and  local  officials  asserted  that 
purchasing  lift-equipped  buses  was  a 
too  costly  and  insufficiently  effective 
way  of  providing  transportation  services 
to  handicapped  persons.  While  some 
transit  systems  began  to  implement 
accessibility  programs  for  their  bus 
systems,  many  others  asked  for 
exemptions  from  the  rule’s  requirements 
so  that  they  could  implement  their  own 
“local  option"  services  for  handicapped 
persons. 

In  1980,  several  measures  were 
introduced  in  Congress  to  permit  local 
option.  The  House  and  the  Senate  each 
passed  a  version  of  local  option 
legislation.  Because  the  legislative 
session  ended  before  Congress  could 


agree  on  the  provisions  of  a  mass  transit 
bill,  this  legislation  was  not  enacted. 

The  Department  of  Transportation 
Appropriations  Act  for  Fiscal  Year  1981 
(Pub.  L.  96-400)  did  contain  two  general 
provisions  limiting  the  Department’s 
authority  to  carry  out  49  CFR  Part  27, 
however.  One  provision  prohibited  the 
expenditure  of  funds  appropriated  under 
the  Act  to  retrofit  existing  rail  systems. 
The  other  prohibited  the  Department 
from  expending  funds  appropriated 
under  the  Act  to  enforce  its  bus 
accessibility  requirements  with  respect 
to  any  transit  system  that  had  submitted 
and  had  won  approval  of  an  alternative 
service  plan  meeting  the  requirements  of 
the  Senate-passed  local  option 
legislation. 

Early  in  this  Administration,  the 
Department  identified  its  accessibility 
requirements  as  requiring  priority 
review  and  began  that  review.  The 
Presidential  Task  Force  on  Regulatory 
Relief,  headed  by  Vice-President  Bush, 
also  identified  the  mass  transit 
requirements  of  49  CFR  Part  27  as  one  of 
the  Federal  government’s  costly  and 
controversial  regulations  deserving 
priority  review.  The  Task  Force  is  one  of 
the  Administration's  mechanisms  for 
implementing  the  keyJVdministration 
policy  of  reducing  costly  and  inflexible 
regulatory  demands  on  local 
governments  and  other  affected  parties. 
As  a  result  of  this  review,  the 
Department  established  a  clear  policy 
on  this  issue:  ensuring  the  provision  of 
transportation  that  handicapped  persons 
can  use  is  an  obligation  of  recipients  of 
Federal  assistance  for  mass  transit,  but 
the  major  responsibility  for  deciding 
how  this  transportation  is  to  be 
provided  should  be  returned  to  local 
communities.  Both  our  legislative 
proposal  and  regulatory  changes  are 
based  on  this  policy. 

The  Administration  has  submitted  to 
Congress  a  proposal  (section  108  of  S. 
1160,  a  bill  “To  amend  the  Urban  Mass 
Transportation  Act  of  1964  to  provide 
authorizations  for  appropriations  and 
for  other  purposes")  to  permit  UMTA 
recipients  to  certify  that  they  had 
developed  and  implemented  a  program 
of  transportation  services  for 
handicapped  persons.  While  this 
rulemaking  provides  a  mechanism  to 
ensure  compliance  with  section  504, 
section  16(a),  and  section  165(b),  the 
Administration’s  legislative  proposal  is 
still  necessary  as  a  means  of  creating  a 
uniform  Federal  standard  cutting  across 
all  related  Federal  requirements.  It  is 
also  necessary  in  order  to  develop  a 
local  option  process  that  goes  beyond 
current  law. 
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The  Court  Decision 

The  American  Public  Transit 
Association  (APTA)  and  several  of  its 
members  sued  the  Department  of 
Transportation  in  June  1979,  alleging 
that  Subpart  E  exceeded  the 
Department’s  authority  and  was 
arbitrary  and  capricious.  The  Federal 
District  Court  for  the  District  of 
Columbia  upheld  the  rule  [American 
Public  Transit  Association  v. 
Goldschmidt,  485  F.  Supp.  811  (D.D.C.. 
1980)).  The  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  reversed  the  District  Court’s 
decision  [American  Public  Transit 
Association  v.  Lewis,  No.  80-1497,  May 
26, 1981). 

The  Court  of  Appeals  held  that  under 
section  504,  a  transit  authority  might  be 
required  to  take  “modest,  affirmative 
steps  to  accommodate  handicapped 
persons”  in  order  to  avoid 
discrimination  which  the  statute 
prohibits.  Slip  op.  at  12.  However,  in  the 
Court's  view,  Subpart  E  required 
extensive  and  costly  affirmative  action 
efforts  to  modify  existing  systems,  and, 
therefore,  exceeded  the  authority 
provided  by  section  504.  The  Court  said 
section  504  was  a  nondiscrimination 
statute  that  did  not  mandate  this  degree 
of  affirmative  action. 

While  the  Court  said  that  section  504 
did  not  authorize  the  Department’s 
regulatory  requirements  for  mass  transit, 
the  Court  did  not  void  the  regulation. 
Rather,  the  Court  remanded  the 
regulation  to  the  Secretary  for  a 
determination  of  whether  other  statutory 
authorities  on  which  the  Department 
had  also  relied  in  promulgating  the 
regulation — sections  3,  5  and  16  of  the 
Urban  Mass  Transportation  Act  and 
section  165(b)  of  the  Federal-Aid 
Highway  Act  of  1973,  as  well  as  other 
statutory  provisions — provided  a  proper 
statutory  basis  for  the  regulatory 
requirements  in  the  absence  of 
authorization  by  section  504.  It  should 
be  pointed  out  that  the  Court’s  decision 
directly  affects  only  Subpart  E  of  49  CFR 
Part  27;  no  other  portion  of  the 
regulation  was  at  issue  in  the  case. 

The  Interim  Amendment 

In  connection  with  its  ongoing  review 
of  49  CFR  Part  27,  as  well  as  in  response 
to  the  Court's  decision,  the  Department 
is  considering  what  regulatory 
requirements  it  should  impose  in  the 
mass  transit  area  to  carry  out  the 
nondiscrimination  requirement  of 
section  504,  the  special  efforts 
requirement  of  section  16,  and  the 
requirements  of  section  165(b).  This 
process  is  not  complete.  Because  of  the 
change  in  the  legal  situation  brought 


about  by  the  Court’s  decision,  and  the 
necessity  for  transit  operators  to  know 
the  rules  under  which  they  must  operate, 
the  Department  has  decided  to  issue  an 
interim  final  rule,  effective  immediately. 
Doing  so  will  avoid  the  uncertainty  that 
otherwise  would  cause  problems  for  the  - 
numerous  transit  authorities  that  are  in 
the  process  of  ordering  or  pieparing  to 
take  delivery  on  buses  and  rail  cars. 

For  an  interim  rule,  the  Department 
has  decided  to  require  recipients  to 
certify  that  special  efforts  to  provide 
transportation  that  handicapped  persons 
can  use  are  being  made  in  their  service 
area.  The  content  of  these  special  efforts 
for  all  but  section  18  recipients  may  be 
understood  by  reference  to  Appendix  A 
to  this  Part.  Tliis  appendix  is  a  slightly 
modified  version  of  a  key  part  of  the 
1976  UMTA  special  efforts  regulations. 

There  are  a  number  of  reasons  for  this 
choice.  First,  the  guidance  set  forth  in 
the  appendix  has  been  in  existence  in 
essentially  the  same  form  since  1976, 
and  most  UMTA  grantees  have  operated 
under  it  in  the  past.  Consequently,  both 
UMTA  and  the  grantees  have 
considerable  familiarity  with  it,  and  it 
will  not  be  necessary  to  have  a  lengthy 
shakedown  period,  as  there  might  be  if 
the  Department  drafted  a  new  rule  as  its 
interim  measure.  Second,  it  is  important 
that  the  Department  publish  an  interim 
regulation  promptly,  in  order  to  avoid 
confusion  and  disruption  in  the 
procurement,  planning,  and  operations 
functions  of  recipients.  Using  this 
appendix,  which  is  derived  from  an 
appendix  which  was  never  withdrawn 
from  the  UMTA  special  efforts 
regulation,  will  make  it  unnecessary  to 
take  the  time  to  develop  a  completely 
new  regulation.  Third,  the  guidance  in 
the  appendix  appears  to  provide  for  a 
reasonable  level  of  service  to 
handicapped  persons,  sufficient  as  an 
interim  measure  to  meet  the 
requirements  of  section  504  (as 
understood  in  light  of  the  Court's 
decision  in  APTA  v.  Lewis),  section  16 
(a)  of  the  Urban  Mass  Transportation 
Act,  and  section  165(b)  of  the  Federal- 
Aid  Highway  Act  of  1973.  Fourth, 
revival  of  the  guidance  in  the  appendix 
as  an  interim  measure  has  the  explicit 
support  of  the  transit  industry,  which 
has  consistently  supported  the  special 
efforts/local  option  approach  that  these 
regulations  take,  as  has  a  portion  of  the 
handicapped  people's  community. 

One  important  change  is  being  made 
to  the  original  appendix.  The 
Department  wants  to  maintain  a  level  of 
effort  under  this  interim  rule  equivalent 
to  that  maintained  under  the  1976  rules 
when  they  were  actively  being 
implemented.  To  take  into  account  the 


effects  of  changes  in  the  structure  and 
funding  level  of  the  UMTA  section  5 
grant  program,  as  well  as  the  effects  of 
inflation,  the  example  of  acceptable 
special  efforts  in  the  appendix  calling 
for  the  expenditure  of  the  equivalent  of 
a  minimum  of  five  percent  of  a 
recipient’s  section  5  funding  is  being 
amended  to  call  for  the  expenditure  of 
the  equivalent  of  a  minimum  of  three 
and  one-half  percent  of  this  funding. 
Three  and  one-half  percent  of 
contemporary  section  5  funding,  in  real 
dollar  terms,  is  essentially  equivalent  to 
five  percent  of  section  five  funding  in 
Fiscal  Year  1977,  the  first  full  fiscal  year 
in  which  the  1976  UMTA  regulations 
were  in  effect 

Recipients  in  service  areas  where 
special  efforts  consistent  with  the 
guidance  in  Appendix  A  are  being  made 
are  regarded  as  meeting  the  terms  of 
their  certification  and,  therefore,  as  in 
compliance  with  this  regulation. 

The  provision  on  special  efforts  for 
section  18  recipients  is  adapted  from  the 
existing  section  18  regulation  (23  CFR 
Part  825,  Appendix  A,  Para.  5(b)).  The 
obligations  of  section  18  recipients  will 
in  general  not  change  as  the  result  of 
this  interim  rule,  except  that  section  18 
recipients  will  be  required  to  make  a 
certification. 

Section-by-Section  Description 

The  interim  regulation  deletes  the 
entire  Subpart  E  of  49  CFR  Part  27.  and 
substitutes  for  it  a  new  section  27.77  in 
Subpart  D.  In  addition  to  the  substantive 
changes  discussed  below,  the  rule 
makes  a  few  technical  conforming 
amendments.  The  rule  deletes 
references  to  Subpart  E  in  the  Table  of 
Contents  to  the  entire  regulation  and  in 
sections  27.61,  27.65  and  27.67.  The  rule 
also  deletes  several  definitions  that 
were  used  only  in  Subpart  E.  The  title  of 
Subpart  D  is  changed  to  include  mass 
transit,  since  the  new  mass  transit 
section  is  being  placed  in  that  subpart 

Subsection  (a)  of  the  new  section 
27.77  establishes  a  system  through 
which  recipients  can  meet  their 
obligations  for  ensuring  the  provision  of 
transportation  that  handicapped  persons 
can  use.  Under  paragraph  (a)(1). 
recipients  under  sections  3  and  5  are 
required  to  certify  that  special  efforts 
are  being  made  in  their  service  area  to 
provide  transportation  that  handicapped 
persons  can  use.  These  special  efforts 
must  be  made  in  a  manner  consistent 
with  Appendix  A  to  this  Part.  Appendix 
A  is  a  slightly  modified  version  of  the 
Advisory  Information  Appendix  to  49 
CFR  Part  613.  Subpart  B.  Actions 
consistent  with  the  guidance  in  that 
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appendix  are  sufficient  to  meet  the 
requirements  of  this  section. 

An  Appendix  B  has  also  been  added 
to  this  Part.  This  Appendix  is  also  a 
slightly  modified  version  of  another 
appendix;  it  is  derived  from  an  Advisory 
Information  Appendix  to  23  CFR  Part 
450,  Supart  A.  It  provides  advisory 
information  for  planning  transportation 
that  handioapped  persons  can  use. 

Subsection  (a)(2)  provides  that  section 
18  recipients  must  certify  that  special 
efforts  are  being  made  in  their  service 
area  to  provide  transportation  that 
handicapped  persons  can  use,  that  is 
reasonable  in  comparison  to  the  service 
provided  to  the  general  public,  and  that 
meets  a  significant  fraction  of  the 
transportation  needs  of  such  persons. 

The  language  of  this  special  efforts 
requirement  for  section  18  recipients 
derives  from  the  existing  section  18 
regulation  (23  CFR  825.1,  Appendix  A, 
paragraph  5(b);  43  FR  58308,  December 
13, 1978).  The  obligations  of  section  18 
grantees  are  not  generally  intended  to 
change  as  a  result  of  this  regulation. 

In  making  the  certifications  under 
Paragraphs  (a)(1)  and  (a)(2),  recipients 
may  use  the  following  certification. 
Whether  or  not  a  recipient  uses  the 
model  language  provided  below,  an 
appropriate  certification  must  be 
executed  by  an  official  authorized  by 
the  recipient  to  make  such  certifications. 

Certification  of  Special  Efforts  To  Provide 
Transportation  That  Handicapped  Persons 
Can  Use 

(Insert  name  of  recipient)  hereby  certifies 
that  special  efforts  are  being  made  in  its 
service  area  to  provide  transportation  that 
handicapped  persons,  including  wheelchair 
users  and  semiambulatory  persons,  can  use. 
For  recipients  of  funds  under  sections  3  and  5 
of  the  Urban  Mass  Transportation  Act  of 
1964,  as  amended  (UMT  Act),  these  special 
efforts  (1)  are  consistent  with  the  guidance  in 
Appendix  A  to  49  CFR  Part  27,  Subpart  D  and 
(2)  are  already  made  or  will  be  made  within 
six  months  of  the  effective  date  of  49  CFR 
27.77.  For  recipients  of  funds  under  section  18 
of  the  UMT  Act,  the  transportation  resulting 
from  these  special  efforts  is  reasonable  in 
comparison  to  the  transportation  provided  to 
the  general  public  and  meets  a  significant 
fraction  of  the  actual  transportation  needs  of 
such  persons  within  a  reasonable  time. 

(Signature)  - 

(Name  ana  title  of  signer) - 

(Date) - 

Paragraph  (a)(3)  establishes  the  timing 
of  the  certification  process.  A  recipient 
that  has  a  program  meeting  the  criteria 
of  the  section  can  make  the  certification 
as  soon  as  it  wants  to,  so  long  as  it  can 
do  so  honestly  (a  knowing  and  willful 
false  certification  by  a  recipient  could 
violate  a  Federal  criminal  statute,  18 
U.S.C.  1001).  A  current  recipient  or 
applicant  under  section  3,  5,  or  18  must 

i 


make  its  first  certification  within  60 
days  of  the  effective  date  of  this 
amendment.  Certifications  should  be 
sent  to  the  UMTA  Regional 
Administrator  or,  for  section  18 
recipients  or  applicants,  to  the  FHWA 
Division  Administrator  through  the 
designated  section  18  state  agency. 

Grant  applications  submitted  after  the 
effective  date  of  this  amendment  must 
include  a  certification  or  incorporate  a 
prior  certification  by  reference. 

During  the  first  six  months  after  this 
section  becomes  effective,  applicants 
and  recipients  may  certify  that  their 
areas  will  make  special  efforts 
conforming  to  the  requirements  of  this 
section  by  six  months  from  the  section’s 
effective  date.  This  provision  is  intended 
to  allow  the  appropriate  certification  to 
be  made  by  recipients,  committing  them 
to  ensuring  that  appropriate  special 
efforts  are  made  in  their  area  in  cases 
where  a  start-up  period  is  needed  to 
bring  these  efforts  up  to  the  level  called 
for  by  this  section. 

With  respect  to  buses  which  are  in  a 
previously  approved  UMTA  grant  but 
which  have  not  been  delivered  to  the 
transit  operator,  UMTA  will  not  require 
a  prior  grant  amendment  or  a  public 
hearing  prior  to  acquiring  buses  without 
wheelchair  lifts.  Where  a  change  to  a 
third-party  contract  is  required,  UMTA’s 
normal  third-party  contracting 
procedures  should  be  followed.  Before 
attempting  to  acquire  such  buses 
without  lifts,  transit  operators  should 
definitely  be  prepared  to  satisfy  the 
special  efforts  requirement  of 
§  27.77(a)(1)  in  a  way  that  does  not 
require  additional  wheelchair-accessible 
buses.  Buying  wheelchair-accessible 
new  buses  until  one-half  of  its  fleet  is 
accessible  is  one  of  the  specific 
illustrations  of  satisfactory  special 
efforts  mentioned  in  Appendix  A,  for  a 
city  whose  mass  transit  system  consists 
of  a  fixed-route  bus  system. 

Today’s  amendment  allows  up  to  six 
months  for  the  level  of  local  special 
efforts  to  reach  an  appropriate  level.  It 
is  expected  that  by  that  time  those  areas 
choosing  to  serve  handicapped  persons 
with  specialized  service  will  have  actual 
transportation  in  place,  or  at  least  have 
prepared  draft  applications  for  any 
grants  necessary  to  meet  the  special 
efforts  requirements. 

Consultation  with  representatives 
from  the  local  handicapped  community 
should  occur  before  an  area  decides  on 
what  approach  it  will  pursue  (see 
Appendix  B,  Paragraph  3). 

Paragraph  (a)(4)  recites  that 
compliance  with  the  certification  under 
this  subsection  shall  be  deemed 
compliance  with  section  504,  section  16, 
and  section  165.  Compliance  in  this 


context  refers  only  to  compliance  with 
the  obligation  of  recipients  to  ensure  the 
provision  of  transportation  service  that 
handicapped  persons  can  use  (and 
planning  for  such  transportation).  The 
certificate  does  not  stand  for  compliance 
with  other  requirements,  such  as 
nondiscrimination  in  employment  on  the 
basis  of  handicap.  However,  it  does 
satisfy  requirements  such  as  the 
transition  plan  requirement  of  49  CFR 
27.65(d). 

Subsection  (b)  spells  out  the 
circumstances  under  which  a  recipient 
may  be  found  in  noncompliance  with 
this  new  section.  Noncompliance  means 
a  failure  to  certify  as  required  by  this 
section  or  a  pattern  of  failure  to  carry 
out  special  efforts  as  required  by  this 
section.  An  isolated  problem  (e.g.,  the 
failure  of  a  paratransit  vehicle  to  arrive 
as  scheduled  to  pick  up  a  handicapped 
individual)  does  not  constitute 
noncompliance,  and  the  Department  will 
accept  only  those  complaints  of 
noncompliance  that  allege  a  consistent 
pattern  of  failing  to  make  efforts  called 
for  under  this  section.  Noncompliance 
subjects  the  recipient  to  administrative 
enforcement  proceedings  and  sanctions 
as  provided  in  Subpart  F  of  49  CFR  Part 
27. 

Subsection  (c)  makes  explicit  that  a 
recipient's  certification  under  this 
section  does  not  permit  the  recipient  to 
engage  in  disparate  treatment  to  the 
disadvantage  of  a  handicapped  person 
with  respect  to  transportation  on  the 
recipient’s  regular  mass  transit  system. 

If  a  handicapped  person  is  capable  of 
using  the  recipient's  regular  service 
provided  to  the  general  public,  then  the 
transit  operator  cannot  deny  such 
service  to  the  handicapped  person  on 
the  ground  of  handicap.  This  obligation 
means,  for  example,  that  a  recipient 
must  permit  persons  using  auxiliary 
aids,  such  as  guide  dogs  or  crutches,  to 
use  its  vehicles  and  services.  Disparate 
treatment  of  this  kind  is  prohibited 
under  $  27.7,  the  general 
nondiscrimination  section  of  49  CFR 
Part  27.  However,  in  view  of  the  fact 
that  a  recipient’s  certification  will 
constitute  compliance  with  section  504 
as  it  relates  to  the  transportation  of 
handicapped  persons,  the  Department 
believes  that  it  is  useful  to  make  this 
prohibition  specific,  notwithstanding  the 
certification. 

Request  for  Comments 

This  rule  is  intended  as  an  interim 
rule,  to  remain  in  effect  only  until  the 
Department  publishes  a  new,  permanent 
regulation  governing  the  provision  of 
mass  transit  services  that  handicapped 
persons  can  use.  For  the  next  60  days. 


v 
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the  Department  invites  comment  on 
what  this  new,  permanent  regulation 
should  require.  After  reviewing  the 
comments  received,  the  Department 
intends  to  publish  a  notice  of  proposed 
rulemaking  on  the  subject. 

One  alternative  that  the  Department 
could  follow  is  to  make  this  interim 
provision  permanent.  We  invite 
comments  on  this  alternative. 

Specifically,  what  are  the  advantages 
and  disadvantages  of  this  approach?  If 
the  Department  follows  this  course,  are 
there  substantive  or  technical 
modifications  to  the  rule  that  the 
Department  should  make?  Should  the 
Department  provide  additional,  more 
specific  guidance  or,  alternatively,  more 
specific  requirements  for  the  transit 
service  provided  to  handicapped 
persons? 

Another  alternative  would  be  for  the 
Department  to  prescribe  a  new  local 
option  program.  This  alternative  would 
require  recipients  to  create  their  own 
programs  for  transportation  of 
handicapped  persons.  What  are  the  - 
advantages  and  disadvantages  of  this  ~ 
approach?  What  should  the 
Department’s  role  be  in  ensuring  that  the 
programs  are  created  and  implemented? 
Should  the  Department  require  that  the 
programs  meet  certain  service  criteria, 
and,  if  so,  what  should  the  criteria  be? 
Should  the  Department  require  that 
there  be  a  local  consultative  process  to 
establish  such  programs  and,  if  so,  what 
should  the  process  look  like  and  who 
should  be  involved?  What  role  should 
local  elected  officials  play  in  the 
process? 

There  may  be  other  approaches  to  the 
mass  transit  portion  of  the  rule  that  the 
Department  could  take  as  well,  and  we 
are  interested  in  receiving  suggestions 
or  comments  on  any  other  alternatives. 
The  Department  wishes  to  emphasize 
that  its  consideration  of  the  content  of  a 
final  rule  is  fully  open,  and  that,  within 
the  scope  of  Administration  policy  on 
transportation  for  handicapped  persons, 
the  Department  is  not  committed  to  any 
specific  approach  at  this  time,  including 
the  approach  used  in  this  interim  rule. 

In  preparing  its  notice  of  proposed 
rulemaking,  the  Department  is  interested 
in  considering  whether  changes  should 
be  made  in  portions  of  the  rule  other 
than  those  affecting  urban  mass  transit. 
The  provisions  of  49  CFR  Part  27 
concern  highway,  railroad,  and  airport 
programs  as  we!!  as  mass  transit. 
General  provisions  of  the  rule  concern 
nondiscrimination  in  employment  and 
the  administrative  process  by  which  the 
Department  implements  the  relevant- 
statutes  through  the  regulation.  Should 
there  be  changes  to  any  of  all  of  these 


provisions,  and,  if  so,  what  should  the 
changes  be? 

Immediate  Effective  Date 

Under  the  Administrative  Procedure 
Act,  5  U.S.C.  553(d).  publication  of  a  rule 
must  normally  take  place  30  days  before 
the  rule’s  effective  date.  However, 
exceptions  to  this  normal  requirement 
are  permissible  in  the  case  of  “a 
substantive  rule  which  .  .  .  relieves  a 
restriction"  (5  U.S.C.  553(d)(1))  and  “as 
otherwise  provided  by  the  agency  for 
good  cause  found  and  published  with 
the  rule"  (5  U.S.C,  553(d)(3)). 

This  rule  is  a  substantive  rule  that 
relieves  a  restriction.  Former  Subpart  E 
of  49  CFR  Part  27  had  restricted  the 
discretion  of  UMTA  grantees  by 
requiring  that  they  purchase  only 
accessible  buses  and  that  they  make 
existing  rail  mass  transit  systems 
accessible.  By  permitting  local  option  for 
recipients  to  determine  what  special 
efforts  to  make,  this  rule  relieves  that 
restriction.  On  this  ground  alone,  the 
Department  is  justified  in  publishing  the 
rule  with  an  immediate  effective  date. 

Moreover,  the  Depaftment  finds  that 
there  is  good  cause  for  making  this  rule 
effective  immediately.  The  Court’s 
decision  in  APT  A  v.  Lewis  abruptly  and 
significantly  removed  a  major  legal 
premise  underlying  former  Subpart  E.  It 
is  necessary  for  the  Department  to  act 
expeditiously  to  conform  its  regulation 
to  the  understanding  of  the  law  resulting 
from  the  Court’s  decision.  While  the 
Court  allowed  the  Department  to 
consider  whether  section  16  and  section 
165,  among  other  statutes,  might  support 
the  requirements  of  Subpart  E,  we 
believe  that  these  statutes  do  not 
mandate,  although  they  may  permit,  the 
kinds  of  affirmative  action  that  Subpart 
E  contained. 

In  light  of  the  very  recent  court 
decision  and  this  Administration’s 
legislative  submissions,  it  is  no  longer 
tenable  for  the  Department  to  attempt  to 
maintain  in  effect  and  to  enforce 
Subpart  E.  Retaining  the  status  quo, 
even  for  an  additional  30-day  period, 
would  create  unnecessary  confusion 
among  recipients.  Many  recipients  are 
preparing  to  order  or  to  have  ordered 
buses,  and  it  would  create  uncertainty  in 
or  delay  these  procurement  actions  if 
the  change  were  not  made  effective 
immediately. 

These  same  reasons  support 
publishing  the  rule  without  an 
opportunity  for  prior  public  comment 
undqr  the  Department  of 
Transportation’s  Regulatory  Policies  and 
Procedures. 


Regulatory  Flexibility  Act  Determination 

The  Department  has  determined  that 
this  regulation  will  not  have  a 
significant  economic  impact  on 
substantial  numbers  of  small  entities. 
That  is,  while  some  small  units  of 
government  and  small  transit  authorities 
will  be  affected  by  this  regulatory 
change,  the  effect  will  be  to  relieve  costs 
and  burdens  associated  with  former 
Subpart  E  of  49  CFR  Part  27. 

Instead  of  being  required  to  buy  lift- 
equipped  buses  as  a  condition  of 
receiving  Federal  Financial  assistance, 
these  entities  will  be  able  to  choose  a 
means  of  providing  transportation  to 
handicapped  persons  that  they  decide 
meets  their  needs  in  a  cost-effective 
way.  This  effect  will  be  welcomed,  as  it 
has  been  one  that  has  been  consistently 
requested  by  small  recipients  of  UMTA 
funds  during  the  two  years  that  the 
Department’s  regulation  on 
nondiscrimination  on  the  basis  of 
handicap  has  been  in  existence.  In  any 
event,  since  this  interim  final  rule  is 
being  issued  without  a  notice  of 
proposed  rulemaking,  the  regulatory 
flexibility  analysis  requirements  of  the 
Regulatory  Flexibility  Act  do  not  apply 
to  this  rule. 

Regulatory  Impact  Analysis 

This  regulation  is  classified  as  a 
"major"  regulation  under  Executive 
Order  12291,  which  calls  for  a 
Regulatory  Impact  Analysis  to  be 
prepared  for  major  rules.  Because  of  the 
interim  nature  of  this  rule  and  because 
of  the  need  to  provide  expeditious  relief 
to  regulated  parties,  the  Office  of 
Management  and  Budget  has  agreed  to 
waive  the  Regulatory  Impact  Analysis 
requirement  for  this  interim  rule.  The 
Department  intends  to  prepare  a 
Regulatory  Impact  Analysis  in 
connection  with  its  subsequent 
rulemaking  on  this  subject.  The 
Department,  pursuant  to  its  own 
Regulatory  Policies  and  Procedures,  did 
prepare  a  brief  regulatory  evaluation  on 
this  interim  rule,  based  on  existing 
studies.  A  copy  of  this  evaluation  lias 
been  placed  in  the  docket  for  this  rule, 
and  members  of  the  public  may  obtain  a 
copy  by  contacting  the  Office  of  the 
Assistant  General  Counsel  for 
Regulation  and  Enforcement,  at  the 
address  listed  in  “For  Further 
Information  Contact." 

Environmental  Impact  Evaluation 

The  interim  rule,  in  adopting  the  major 
requirements  of  the  pre-existing  special 
efforts  regulation,  falls  within  the 
general  range  of  alternatives  considered 
by  the  Department  in  its  environmental 
impact  statement  (EIS)  on  the  existing 
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regulation.  That  document  was  filed 
with  the  U.S.  District  Court  for  the 
District  of  Columbia  in  November  1980 
and  made  available  to  the  general  public 
at  that  time.  In  view  of  the  emergency 
nature  of  the  interim  rule  and  the  fact 
that  its  environmental  impacts  were 
within  the  range  of  those  fully 
considered  in  the  existing  EIS,  the 
Council  on  Environmental  Quality  has 
advised  the  Department  that  publication 
of  the  interim  rule  without  further 
environmental  documentation  is 
consistent  with  the  provisions  of  section 
1506.11  of  the  Council’s  regulations  for 
implementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA). 

(Section  504  of  the  Rehabilitation  Act  of  1973, 
as  amended  (29  U.S.C.  794);  sections  3,  5, 16 
and  18  of  the  Urban  Mass  Transportation  Act 
of  1964,  as  amended  (49  U.S.C.  1602, 1604, 
1612,  and  1614);  section  165(b)  of  the  Federal- 
Aid  Highway  Act  of  1973,  as  amended  (23 
U.S.C.  142  nt)) 

Issued  in  Washington,  D.C  on  July  16, 1981. 
Andrew  L.  Lewis,  )r.. 

Secretary  of  Transportation. 

Therefore, 

A.  Title  49  of  the  Code  of  Federal 
Regulations,  Part  27,  is  amended  as 
follows; 

§§  27.81-27.107  (Subpart  E)  [Removed] 

1.  By  removing  Subpart  E  thereof; 

Table  of  Contents  [Amended] 

§§  27.61, 27.65(c)  and  27.67(a)  [Amended] 

2.  By  removing  the  references  to 
Subpart  E  in  the  Table  of  Contents  and 
in  sections  27.61,  27.65(c)  and  27.67(a) 
thereof; 

§27.5  [Amended] 

3.  By  removing  the  definitions  of 
“commuter  rail",  “fixed  route  bus 
system”,  “light  rail”,  “public  paratransit 
system”,  “rapid  rail”,  and 
“transportation  improvement  program” 
from  section  27.5  thereof; 

Subpart  D— Heading  [Amended] 

4.  By  revising  the  title  of  Subpart  D 
thereof  in  the  Table  of  Contents  and  in 
the  body  of  the  regulation  to  read 
"Program  Accessibility  Requirements  in 
Specific  Operating  Administration 
Programs:  Airports,  Railroads, 
Highways,  and  Mass  Transit”; 

5.  By  adding  a  new  section  27.77,  a 
new  Appendix  A,  and  a  new  Appendix 
B  to  Subpart  D  thereof,  to  read  as 
follows: 


Subpart  D— Program  Accessibility 
Requirements  in  Specific  Operating 
Administration  Programs:  Airports, 
Railroads,  Highways  and  Mass  Transit 

§  27.77  Urban  Mass  Transportation 
Administration— Mass  TransiL 

(a)  Certification.  (1)  Recipients  of 
funds  under  sections  3  and  5  of  the 
Urban  Mass  Transportation  Act  shall 
certify  that  special  efforts  are  being 
made  in  their  service  area  to  provide 
transportation  that  handicapped 
persons,  including  wheelchair  users  and 
semiambulatory  persons,  can  use.  These 
special  efforts  shall  be  consistent  with 
the  guidance  in  Appendix  A  to  this 
Subpart.  Appendix  B  to  this  Subpart 
provides  advisory  information  on 
planning  transportation  that 
handicapped  persons  can  use. 

(2)  Recipients  of  funds  under  section 
18  of  the  Urban  Mass  Transportation 
Act  shall  certify  that  special  efforts  are 
being  made  in  their  service  area  to 
provide  transportation  that  handicapped 
persons,  including  wheelchair  users  and 
semiambulatory  persons,  can  use.  This 
transportation  shall  be  reasonable  in 
comparison  to  the  transportation 
provided  to  the  general  public  and  shall 
meet  a  significant  fraction  of  the  actual 
transportation  needs  of  such  persons 
within  a  reasonable  time. 

(3)  The  initial  certification  by  each 
current  recipient  or  grant  applicant 
under  this  section  shall  be  made  within 
60  days  of  the  effective  date  of  this 
section,  and  sent  to  the  UMTA  Regional 
Administrator,  or,  for  section  18 
applicants  and  recipients,  to  the  FHWA 
Division  Administrator  through  the 
designated  section  18  state  agency. 

Grant  applications  submitted  after  the 
effective  date  of  this  section  shall 
include  a  certification  or  incorporate  a 
prior  certification  by  reference. 
Certifications  may  provide  that  the 
special  efforts  will  be  made  within  six 
months  of  the  effective  date  of  this 
section. 

(4)  The  UMTA  or  FHWA 
Administrator  shall  accept  such 
certification,  and  compliance  with  such 
certification  shall  be  deemed  to 
constitute  compliance  with  section  504 
of  the  Rehabilitation  Act  of  1973,  section 
16(a)  of  the  Urban  Mass  Transportation 
Act  of  1964,  as  amended,  and  section 
165(b)  of  the  Federal-Aid  Highway  Act 
of  1973,  insofar  as  these  statutes  relate 
to  the  provision  of  mass  transportation 
service  that  handicapped  persons  can 
use. 

(b)  Noncompliance.  A  failure  to 
certify  as  required  by  this  section  or  a 
pattern  of  failure  to  carry  out  special 


efforts  as  required  by  this  section 
constitutes  noncompliance  with  this 
Part.  Following  administrative 
enforcement  procedures  set  forth  in 
Subpart  F  of  this  Part,  recipients  that 
have  failed  to  certify  as  provided  in 
subsection  (a)  of  this  section  or  that  are 
found  to  have  exhibited  a  pattern  of 
failure  to  carry  out  such  efforts  are 
subject  to  having  their  certification 
revoked  and  to  other  administrative 
sanctions  as  provided  in  Subpart  F. 

(c)  Disparate  Treatment. 
Notwithstanding  the  recipient’s 
certification  under  subsection  (a)  of  this 
section,  the  recipient  shall  not  on  the 
ground  of  handicap  deny  transportation 
service  on  the  recipient’s  system  of  mass 
transportation  for  the  general  public  to 
any  handicapped  person  capable  of 
using  such  service,  or  otherwise 
discriminate  against  such  person  in 
connection  with  such  service. 

Appendix  A 

Advisory  Information  on  Programming  for 
Handicapped  Persons 
Pursuant  to  the  planning  requirements 
established  for  urbanized  areas  in  title  23  and 
the  Urban  Mass  Transportation  Act  of  1964, 
as  amended,  the  Urban  Mass  Transportation 
Administration  (UMTA)  and  the  Federal 
Highway  Administration  (FHWA)  have 
previously  jointly  issued  regulations  (23  CFR 
Part  450  and  49  CFR  Part  613)  that  require  the 
urban  transportation  planning  process  to 
include  special  efforts  to  plan  public  mass 
transportation  facilities  and  services  that  can 
effectively  be  utilized  by  elderly  and 
handicapped  persons.  A  supplementary 
statement  which  provides  advisory 
information  on  the  special  efforts  planning 
requirements  is  found  in  Appendix  B  to  this 
Part. 

As  a  result  of  special  efforts  in  planning, 
projects  designed  to  benefit  handicapped 
persons,  including  projects  designed 
specifically  to  benefit  wheelchair  users  and 
those  with  semiambulatory  capabilities, 
should  appear  in  the  annual  element  of 
transportation  improvement  programs 
submitted  to  UMTA  (Whenever  the  term 
“handicapped  persons"  is  used,  elderly 
persons  who  are  handicapped  by  reason  of 
age  are  intended  to  be  included.)  The  term 
“projects"  is  meant  to  include  significant 
features  of  larger  projects  (e.g.,  level-change 
mechanisms  on  full-size  buses),  as  well  as 
specially  designed  services  and 
improvements  in  the  coordination  of  existing 
services  and  resources.  “Projects"  includes 
payment  of  current  operating  costs  of 
previously  purchased  wheelchair-accessible 
equipment  and  includes  payment  of  expenses 
associated  with  indirect  methods  of  providing 
service,  such  as  subsidies  to  reduce  taxi  fares 
for  wheelchair  users  or  trip  coupons  provided 
directly  to  wheelchair  users. 
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Projects  funded  by  UMTA  under  section 
16(b)(2)  of  the  Urban  Mass  Transportation 
Act  of  1964,  as  amended  (UMT  Act)  may  be 
identified  as  deriving  from  local  special 
efforts  to  meet  the  needs  of  wheelchair  users 
and  semiambulatory  persons  only  to  the 
extent  that  the  following  four  conditions  are 
met:  (1)  the  service  and  vehicles  serve 
wheelchair  users  and  semiambulatory 
persons;  (2)  the  service  meets  a  priority  need 
identified  in  this  planning  process;  (3)  the 
service  is  not  restricted  to  a  particularized 
organizational  or  institutional  clientele;  and 
(4)  any  fares  charged  are  comparable  to  those 
which  are  charged  on  standard  transit  buses 
for  trips  of  similar  length. 

The  coordination  of  existing  transportation 
available  for  wheelchair  users  and 
semiambulatory  persons,  and  funds  which 
support  the  provision  or  purchase  of  such 
transportation,  provided  by  the  transit 
operators,  governmental  health  and  welfare 
agencies,  and  private  nonprofit  organizations 
may  be  identified  as  a  project  deriving  from 
local  special  efforts.  If  the  service  and 
resources  thus  coordinated  meet  the  four 
conditions  for  eligible  section  16(b)(2) 
services  (see  above)  and  appear  in  the 
transportation  improvement  program,  then 
those  servic'es  and  resources  themselves  may 
be  identified  as  deriving  from  local  special 
efforts. 

Transportation  improvement  programs 
submitted  to  UMTA  should  identify  those 
projects  that  result  from  the  wheelchair  user 
aspect  of  the  handicapped  special  efforts 
requirement.  Compliance  with  the  regulation 
of  the  General  Services  Administration 
(GSA)  on  Accommodations  for  the  Physically 
Handicapped  (41  CFR  Subpart  101-19.6) 
should  not  be  identified  as  deriving  from 
local  special  efforts.  On  the  other  hand, 
efforts  which  go  beyond  what  GSA’s 
regulation  requires  (e.g„  making  an  existing 
subway  station  wheelchair  accessible  when 
GSA’s  regulation  does  not  so  require)  may  be 
part  of  the  local  special  effort. 

UMTA  will  not  specify  a  program  design  to 
meet  the  “special  efforts"  requirement. 
However,  the  following  examples  are 
illustrative  of  a  level  of  effort  that  will  be 
deemed  to  satisfy  this  requirement  with 
respect  to  wheelchair  users  and 
semiambulatory  persons: 

1.  A  program  for  wheelchair  users  and 
semiambulatory  handicapped  persons  that 
will  involve  the  expenditure  of  an  average 
annual  dollar  amount  equivalent  to  a 
minimum  of  3.5  percent  of  the  financial 
assistance  that  the  urbanized  area  receives 
under  section  5  of  the  UMT  Act.  Recipients  in 
nonurbanized  areas  that  receive  assistance 
under  section  3  but  not  section  5  cannot,  of 
course,  use  this  first  illustration.  Although 
their  certifications  would  be  submitted  to 
UMTA,  such  recipients  should  be  guided  by 
the  requirements  applicable  specifically  to 
section  18  recipients  (see  49  CFR  27.77(a)(2) 
and  23  CFR  Part  825,  Appendix  A,  Para.  5(b)). 
These  “3.5  percent  funds”  may  be  derived 
from  sources  other  than  section  5.  The  term 
"average"  permits  lower  expenditure  years  to 
be  balanced  by  higher  expenditure  years  but 
does  not  permit  an  initial  delay  in 
implementing  projects.  Projects  that  qualify 
as  local  “special  efforts"  for  wheelchair  users 


and  other  semiambulatory  persons  under  the 
‘initial  paragraphs  of  this  advisory 
information  would  be  counted  in  computing 
the  3.5  percent. 

For  areas  that  choose  to  offer  specialized 
service,  there  is,  of  course,  no  obligation  to 
make  that  service  available  to  persons  who 
can  use  the  regular  transit  system,  although 
localities  certainly  may  offer  the  service  to 
such  persons. 

2.  Purchase  of  only  wheelchair-accessible 
new  fixed  route  equipment  until  one-half  of 
the  fleet  is  accessible,  or,  in  the  alternative, 
provision  of  a  substitute  service  that  would 
provide  comparable  coverage  and  service 
levels. 

3.  A  system,  of  any  design,  that  would 
assure  that  every  wheelchair  user  or 
semiambulatory  person  in  the  urbanized  area 
would  have  public  transportation  available  if 
requested  for  10  round-trips  per  week  at  fares 
comparable  to  those  which  are  charged  on 
standard  transit  buses  fcr  trips  of  similar 
length,  within  the  service  area  of  the  public 
transportation  authority.  The  system  could, 
for  example,  provide  trip  coupons  to 
individuals  who  would  then  purchase  the 
needed  service. 

These  examples  are  illustrative  of  a  level  of 
effort  that  will  satisfy  the  “special  efforts” 
requirement.  They  are  not  regulatory 
standards  or  minimums,  neither  do  they 
exhaust  all  valid  approaches.  They  are  meant 
to  guide  the  development  of  local  public 
transportation  opportunities  for  wheelchair 
users  and  semiambulatory  persons  that  in 
fact  meet  a  significant  fraction  of  the 
identified  need  within  a  reasonable  time. 

While  the  focus  of  the  guidance  in  this 
appendix  is  on  programming,  reasonable 
progress  in  implementing  programmed 
projects  and  in  ensuring  actual  service  is 
essential  to  meeting  the  "special  efforts” 
requirement. 

Appendix  B 

Advisory  Information  on  Planning  for 
Handicapped  Persons  Under  UMTA  and 
FHWA  Joint  Regulations,  23  CFR  450, 
Subparts  A  and  C.  and  49  CFR  613,  Subparts 
A  and  B 

1.  Background.  Section  16(a)  of  the  Urban 
Mass  Transportation  Act  of  1964,  as  amended 
(49  U.S.C.  1612),  declares  the  national  policy 
that  elderly  and  handicapped  persons  have 
the  same  right  as  other  persons  to  utilize 
mass  transportation  facilities  and  services; 
directs  that  special  efforts  be  made  in  the 
planning  and  design  of  mass  transportation 
facilities  and  services  so  that  the  availability 
of  mass  transportation  which  elderly  and 
handicapped  persons  can  effectively  utilize 
with  be  assured;  and  directs  that  all  federal 
programs  offering  assistance  in  the  field  of 
mass  transportation  contain  provisions 
implementing  this  policy.  Section  165(b)  of 
the  Federal-Aid  Highway  Act  of  1973,  as 
amended,  contains  a  similar  provision 
applicable  to  title  23  mass  transportation 
assistance. 

Pursuant  to  the  planning  requirements 
established  for  urbanized  areas  in  title  23  and 
the  Urban  Mass  Transportation  Act  of  1964, 
as  amended,  UMTA  and  FHWA  have  jointly 
issued  regulations  (23  CFR  Part  450  and  49 
CFR  Part  613)  that  require  the  urban 


transportation  planning  process  to  include 
special  efforts  to  plan  public  mass 
transportation  facilities  and  services  that  can 
effectively  be  utilized  by  handicapped 
persons.  (Whenever  the  term  “handicapped 
persons”  is  used,  elderly  persons  who  are 
handicapped  by  reason  of  age  are  intended  to 
be  included.)  The  purpose  of  this 
supplementary  statement  is  to  provide 
additional  guidance  on  the  special  efforts 
requirement. 

2.  General.  Elderly  persons  and  the 
ambulatory  handicapped  constitute  a 
significant  fraction  of  present  transit 
ridership.  General  improvement  to  transit 
service  can  thus  be  expected  to  improve 
conditions  for  these  groups. 

The  focus  of  this  guidance  is  on  service  to 
persons  who.  because  of  age  or  disability,  are 
unable  to  utilize  present  transit  service  and 
facilities  effectively,  particularly  those  who 
use  wheelchairs  or  other  mobility  aids.  In 
many  communities,  persons  who  use 
wheelchairs  or  who  otherwise  have 
considerable  difficulty  negotiating  steps  find 
public  transportation  impossible  to  use  for 
physical  reasons,  and  private  transportatioo- 
for-hire  (e.g.,  special  taxicab  service, 
medicab,  etc.)  prohibitively  expensive. 
Specific  planning  for  this  group  is  central  to 
meeting  the  special  efforts  requirement. 

3.  Consumer  representation.  Section 
450.120  of  the  joint  planning  regulations 
requires  that  the  planning  process  include 
provisions  to  ensure  involvement  of  the 
public.  Handicapped  persons,  including 
wheelchair  users  and  semiambulatory 
persons,  are  a  part  of  the  public  and  should 
be  appropriately  involved  in  the  planning 
process  to  meet  the  special  efforts 
requirement.  It  is  presumed  to  be  unlikely 
that  effective  project  development  to  meet 
the  needs  of  these  users  can  occur  without 
the  assistance  and  cooperation  of  such 
persons,  including  wheelchair  users  and 
semiambulatory  persons,  and  of  public  and 
private  health  and  welfare  agencies  and 
handicapped  consumer  groups. 

4.  Special  efforts,  urban  transportation 
planning  process.  The  urban  transportation 
planning  process  must  include  special  efforts 
to  plan  public  mass  transportation  facilities 
and  service  that  can  effectively  be  utilized  by 
handicapped  persons.  As  used  in  this 
guidance,  the  term  “special  efforts"  refers 
both  to  service  for  handicapped  persons  in 
general  and  specifically  to  service  for 
wheelchair  users  and  semiambulatory 
persons.  With  regard  to  transportation  for 
wheelchair  users  and  others  who  cannot 
negotiate  steps,  "special  efforts"  in  planning 
means  genuine,  good-faith  progress  in 
planning  service  for  wheelchair  users  and 
semiambulatory  handicapped  persons  that 
meets  a  significant  fraction  of  the  identified 
transportation  needs  of  such  persons  within  a 
reasonable  time  period.  Particular  attention 
should  be  given  to  those  handicapped 
persons  who  are  employed  or  for  whom  the 
lack  of  adequate  transportation  constitutes 
the  major  barrier  to  employment  or  job 
training. 

In  order  to  fulfill  the  special  efforts 
requirement  in  planning,  it  will  be  necessary 
to  identify  the  location  and  transportation 
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needs  of  wheelchair  users  and 
semiambulatory  handicapped  persons  within 
the  urbanized  area.  To  the  extent  possible 
this  information  should  be  derived  from 
existing  and  secondary  sources. 

In  carrying  out  planning  for  wheelchair 
users  and  semiambulatory  persons,  a  range  of 
alternative  service  improvements  should  be 
evaluated  as  to  coverage,  cost,  and  benefit. 
Maximum  feasible  opportunity  should  be 
given  to  private  carriers,  whether  or  not  they 
are  presently  providing  mass  transportation 
services,  to  provide  some  or  all  of  the 
services  selected. 

Considerable  short-term  benefit  can  be 
derived  from  the  coordination  and 
rationalization  of  existing  resources  and 
services  to  meet  the  needs  of  the  elderly  and 
handicapped,  including  wheelchair  users  and 
semiambulatory  handicapped  persons 
Governmental  health  and  welfare  .agencies 
and  private  nonprofit  organizations  spend 
substantial  sums  each  year  to  provide  or 
purchase  transportation  for  their  clients,  and 
these  resources  as  well  as  any  reduced  fare 
local  taxi  service  should  be  considered  for 
inclusion  in  a  local  coordinated  plan. 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all  This  is  a  voluntary  program.  (See  OFR  NOTICE 
documents  on  two  assigned  days  of  the  week  41  FR  32914,  August  6,  1976.) 
(Monday/Thursday  or  Tuesday/Friday). 


Monday 

Tuesday  Wednesday 

Thursday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/FAA 

USDA/FSQS 

DOT/FAA 

USDA/FSQS 

DOT/FHWA 

USDA/REA 

DOT/FHWA 

USDA/REA 

DOT/FRA 

MSPB/OPM 

DOT/FRA 

MSPB/OPM 

DOT/NHTSA 

LABOR 

DOT/NHTSA 

LABOR 

DOT/RSPA 

HHS/FDA 

DOT/RSPA 

HHS/FDA 

DOT/SLSDC 

DOT/SLSDC 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publication  on  a  day  that 
will  be  a  Federal  holiday  will  be  published  the  next  work 
day  following  the  holiday. 

Comments  on  this  program  are  still  invited. 

Comments  should  be  submitted  to  the 

Day-of-the-Week  Program  Coordinator, 

Office  of  the  Federal  Register, 

National  Archives  and  Records  Service, 
General  Services  Administration, 

Washington,  D.C.  20408. 

List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today’s  List  of  Public 
Laws. 

Last  Listing  July  14, 1981 


Just  Released 


Code  of 
Federal 
Regulations 

Revised  as  of  January  1,  1981 


Quantity 

Volume 

Price 

Amount 

Title  10— Energy 
(Parts  400-499) 

$7.00 

$ _ 

Title  12— Banks  and  Banking 
(Part  500  to  End) 

8.00 

Title  15— Commerce  and  Foreign  Trade 
(Part  300  to  End) 

8.50 

Total  Order 

$  _ 

A  Cumulative  checklist  of  CFR  issuances  for  1980  appears  in  the  back  of  the  first  issue  of  the  Federal  Register 
each  month  in  the  Reader  Aids  section.  In  addition,  a  checklist  of  current  CFR  volumes,  comprising  a  complete 

CFR  set,  appears  each  month  in  the  LSA  (List  of  CFR  Sections  Affected).  Please  do  not  detach 


Order  Form  Mail  to:  Superintendent  of  Documents,  U  S.  Government  Printing  Office,  Washington,  D.C.  20402 


Enclosed  find  $ _ _ _ Make  check  or  money  order  payable 

to  Superintendent  of  Documents.  (Please  do  not  send  cash  or 
stamps).  Include  an  additional  25%  for  foreign  mailing. 

Charge  to  my  Deposit  Account  No. 

1 1  i  i  i  1 1  )-n 

Order  No. _ 


Credit  Card  Orders  Only 

Total  charges  $ _ Fill  in  the  boxes  below. 

SdV  dll  1  II  M  III  11  11  1.1 

Expiration  Date  , — | — | — , — . 

Month/Year  11  1  1  1 


Please  send  me  the  Code  of  Federal  Regulations  publications  I  have 
selected  above. 


Name— First,  Last 


For  Office  Use  Only. 

_ Quantity  Charges 


Enclosed 

To  be  mailed 

Subscriptions 

Postage 

Fpreign  handling 

MMOB 

OPNR 

UPNS 

Discount 

Refund 

PLEASE  PRINT  OR  TYPE 


■  * 


s 


v 


